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OHIO 


206 Cannon House Office Building 


Congress of tfje WLnittb States 

Mousse of Eepresentatibes 

IMington, M. 20515 


Ex»?utive Registry 




June 25, 1974 


Director William E. Colby 
Central Intelligence Agency 
Washington, D. C. 20505 

Dear Mr, Colby: 

On May 30, in the debate on HR 12471, Senator John 
Stennis expressed his concern that the bill would have 
serious effects upon the Central Intelligence Agency 
and other national security agencies. 

I would appreciate receiving your views on the 
effects of HR 12471 upon your Agency since the bill will 
again be acted upon by the House. 

Your assistance is much appreciated. 

Sincerely, 

T‘ 

John M. Ashbrook 
Representative to Congress 
17th District 

c 


1 “ ' D 


H.M 


CRC, 2/25/2003 
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93d CONGRESS f W 
2d Session 


12471 


IN TIIE SENATE OF THE UNITED STATES 

March 19, 1974 
Received 

May 30, 1974 

Considered, amended, read the third time, and passed 
[Strike out all after tlie enacting' clause and insert tlie part printed in italic] 


AN ACT 


To amend section 552 of title 5, United States Code, known as 
the Freedom of Information Act. 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled , 

3 Section U -faf The f ourth s enten ce of section 552 -{ ft) - 

4 -f2}- of title by U nite d States Cod e , - is amended by striking 

5 out %nd make available for pubhe hasp eetion fey eopying 8 * 10 11 

6 and inserting m hen thereof promptly pufelish T and dis- 

8 (fe) - Section 552 (a) - -( A )- of tit l e by U n ited States Code,- 

g a m e n ded fey str i ki ng ont U»n request for i d entifiabl e reeords 

10 made m aeeerd a n ee with published rules st at ing the t ime r 

11 placer fees to the extent autho rized fey statatej and proee- 


II 
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1 dure to be f ol lowed, - and inaorting in lieu thereof the 
ung-f %pon any request for records wh i ch -(A)- mu 
sued r ecords, and -(44)- is m a de m accor d 

4 anee with p u b lishe d rules stating the t i me, - place - , - fees to 

5 the exteat authorized hy stata t ej and p ro cedure to he 
0 
7 


-(el- Section 552 (a )- of title 5-, En i -t c d States Code 7 is 

8 amemkd hy a dding at the end thereof the fallowing aew 

9 


10 -- (-5) Each agency, upon rec e i pt of any reque st for 

11 re cords mad e under this sub s ection, shall — 

— (A) determine w ithin tea days - { - exceptin g Sat- 

ardaysy Sundays, and legal public holi d ay s ) alter the 
date of sueh receip t whether to comply with the r e que s t 
and s hall immediatel y notify the person making the 
r equest of sueh d e termi nation and the reas o ns therefor^ 
and of the r i ght of sueh person to appeal to the head of 
the agency any adverse determination ; and 

ma k e a d eterminatio n with respect to sueh 
appeal within twenty days (excepting S at urdays, Sun- 
day-s* and le g al public ho l i days) after the date of re eoipt 

AT ijlink n r>T-kAo1 
T7T >1 tit'll it jJJJLMlT 

Any person ma k ing a request to an ageney for records 
24 u n der tins subsection shad be d e emed to have e x hauste d his 
dre re medie s with re sp ec t to sueh reque st if dm 


42 

13 

14 

15 

16 

17 

18 

19 

20 
21 

22 

‘><> 


or 
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1 a g en e y fails to comply wife subparagraph -(A)- or -(B)- of 

2 this paragraph? Upon any determination by aft ageney to 

3 com ply whit a r equ est lor reeordsj fee re c ords shah he ma d e 

4 promptly available to the person making sueh request/ - 

of title by 


5 -(d)- The third serheeee ot seetioft 

6 United States U odc, is a mended by inser ting 

7 alter ££ the court shah determine the matter de novo 11 the 

8 f ollow i n gs and may ex amin e the conte nts ol any agenc y 

9 records in eamera to d ete r m ine whether sueh re c ords or any 

10 part thereof shah be withheld under any of the ex e mpti ons 

11 set forth in: subsection -( b ) 

12 -(e)- Section 55 2 --(a)-(8)- of thle o T United States God e? 

13 is amend ed by addin g at the end thereof the foll ow i ng new 

14 sentence : - U ot wit h st anding any other provision of law* fee 

15 United States or the offieer or agency thereof aga i nst whom 

16 fee c o mplai nt was hied shah serve a resp o n sive pleading to 

17 Huy eomp bd n t made under this p ar agr a ph within t w e nty 

18 days after the serviee upon the United States attorney of the 

19 pleading in which sueh complaint is made , u nless the c o u rt 

20 otherw ise directs for good cause showm The court may 

21 assess against the United States rea sonab le attorney fees and 

22 oth e r litigation eests reasonably incur r ed in any ease under 

23 feig section in whieh the United St a tes or an ehieer or 

24 agene v thereo f as litigant? has not p r e vail ed/ 1 
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4 


1 Muer tb Seetie n ef title by United States 

2 Pode, is amended to read as fabewsr 

4 —ft)- nutb o r iged under eriteria est ab l ishe d by a© 

4 Ibrnentive order be be -kept seeret ha tbe interest ©I tbe 

5 ©atioual 4etense or foreign policy 

0 Slim v-b Seetien ©©3 of title by United S tates G ode, is 

new 


7 amended by adding at tbe en4 there of tbe 


9 —(4}- On er b e fore -Matreh 4 ©f eaeb eaten4ar yeary e aeb 

10 agency shall submit a report covering tbe p reecding calend ar 

11 year t© tbe Speake r ©1 tbe House and tbe P residen t ef tbe 

12 Senate for referral t© tire appr o p riate e omm ittees ©f tbe Oen- 


13 


gressr 4b 


sball inebtde — 


14 


15 


16 

17 


18 


19 


20 


31 

22 


24 


"4+)' tbe mmaber <4 determinations made by sneb 
ag<iney net te comply witb r equest s fer r eeerds made 
to sneb agency wader subsection -(a)- and tbe reasons 
for eaeb sneb det e rmin ation- 

(4)- tbe number ©1 a p p eal s made by persons under 
sebseetien -(a)-(b)-(P)-y tbe resnb ©f seed ap pc al sy and 
tlie reason for tbe ae t i o -n ©pen eaeb appeal tbat re sult s 
in a denial ef infermatien-y 

“W a eepy ef every rule made by sneb ageney 
regarding tbis seetien-y 

"(4) ft eepy ef tbe fee sebednle and tbe total 
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5 

amonnt el fees eeheeteh by the agenc y foe making 
eeeoe4s available wwfee this seetien-j an4 

seek othee infoemation as h wheat es effoets to 
ahminiikee feby this sectionr 

--fe)- Kbtwithstan4ing section of- this title 7 foe 

pneposes of this section the teem -agency’ means any exeen- 
tive 4epaetment 7 naihtaey 4epaetreent 7 Oe vemen ent eoegeea- 
tiorn Ooveemnent e©eheehe4 c or pora tion ee othee establish- 
ment in the exeentive heaneh of the Government -fineb*4ing 
the Kxeentive Office of the Ereshfentf? or any in4epen4ent 
eegniatoey age nc y r— 

Ss6r 4t ffihe amen4ments ma4e hy this Act shah take 
effect on the ninetieth 4ay beginning aftee enactment of 
this Aet-r 

That (a) the fourth sentence of section 552(a)(2) of title 
5, United States Code, is deleted and the following substi- 
tuted in lieu thereof : “ Each, agency shall 'maintain and make 
available for public inspection and copying current indexes 
providing identifying information for the public as to any 
matter issued, adopted, or promulgated after July 4, 1067, 
and required by this paragraph to be made available or pub- 
lished. Each agency shall publish, quarterly or more fre- 
quently, ea,ch index unless it determines by order published 
in the Federal Register that the publication would be unncces- 
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C 

1 sary and impracticable, in which, case the ayency shall none- 

2 theless provide copies of such index on request, at a cost 

3 comparable to that charged had the index been published.” 

4 (h)( 1 ) Section 552 (a)( 3 ) of title 5 , United States 

5 Code, is amended to read as follows: 

6 ”( 3 ) Except with respect to the records made avail- 

7 able under paragraphs ( 1 ) and ( 2 ) of this subsection, each 

8 agency, upon any request for records which reasonably de- 

9 scribes such records and which is made in accordance with 

10 published rules slating the time, place, fees, and procedures 

11 to he followed, shall make the records promptly available 

12 to any person. When such records are made available under 

13 this section in matters which the person seeking those records 

14 can demonstrate to be of general public concern, the agency 

15 complying with the request for the records shall make them 

16 available for public inspection and purchase in accordance 

17 with the provisions of this Act, unless the agency can de- 
ls monstrate that such records could subsequently be denied to 

19 another individual under the exceptions provided for in sub- 

20 section ( b ) of this Act.” . 

21 (d) Section 552 (a) of such title 5 is amended by redes- 

22 ignating paragraph ( 4 ) as paragraph ( 5 ) and by inserting 

23 immediately after paragraph ( 3 ) the following new para- 

24 graph : 

25 “( 4 ) (A) In order to carry out the provisions of ibis 
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1 section, the Director of the Office of Management and Budget 

2 shall promulgate regulations, pursuant to notice and receipt 

3 of public comment, specifying a uniform schedule of fees ap- 

4 plicable to all agencies. Such fees shall be limited to reason- 

5 able standard charges for document search and duplication 

6 and provide recovery of only the direct costs of such seat oh 

7 and duplication. Documents may be furnished without chai ge 

8 or at a reduced charge where the agency determines that 

9 waiver or reduction of the fee is in the public interest because 

10 furnishing the information can be considered as primarily 

11 benefiting the general public. But such fees shall ordinarily 

12 not be charged whenever— 

13 “(i) the person requesting the records is an indiqent 

14 individual; 

15 “(ii) such fees would amount, in the aggregate, for 

10 a request or series of related requests, to less than $3; 

17 “(Hi) the records requested are not found; or 

18 “(i v ) the records located are determined by the 

19 agency to be exempt from disclosure under subsection 

20 (b). 

21 “(B) On complaint, the district court of the United 

22 States in the district in which the complainant resides, or 

23 has his principal place of business, or in which the agency 

24 records arc situated, or in the District of Columbia, has 

25 jurisdiction to enjoin the agency from withholding agency 
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8 

1 records and to order the production of any agency records 

2 improperly withheld from the complainant. In such a case 

3 the court shall consider the case de novo, with such in camera, 

4 examination of the requested records as it find appropriate 

5 to determine whether such records or any part thereof may 

6 he withheld under any of the exemptions set forth in subsec- 

7 lion (h) of this section, and the burden is on the agency to 

8 sustain its action. 

<J “(V) Notwithstanding any other provision of law, the 

10 defendant shall serve an answer or otherwise plead to any 

11 complaint made under this subsection within forty days 

12 after the service upon the United States attorney of the 

13 pleading in which such complaint is made, unless the court 

14 otherwise directs for good cause shown, 

J ' f “(D) Except as to causes the court considers of greater 
10 importance, proceedings before the district court, as author- 
I 7 ized by this subsection, and appeals therefrom, take prece- 
38 <J encc <m the docket over all causes and shall be assigned for 

19 faring and trial or for argument at the earliest, practicable 

20 date and expedited in every way. 

2! “(E) The court may assess against the United States 

22 reasonable attorney fees and other litigation costs reasonably 

23 incurred in any case under this section in which the com- 

24 plain, ant has substantially prevailed. In exercising its discre- 

25 tion under this paragraph, the court shall consider the benefit 
Approved For Release 2003/05/06 : CIA-RDP75B00380R000600200030-5 
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1 

(’>) Action 552(b)(7) is amended to read as follows: 

2 

“ / nrestigatory records compiled for law enforcement pur- 

*> 

poses, but only to the extent that the production of such 

4 

records would { A) interfere with enforcement proceedings, 

5 

(B) deprive a person of a right to a fair trial or an impartial 

(> 

adjudication or constitute a clearly unwarranted invasion of 

7 

personal privacy, (C) disclose the identity of an informer, 

8 

oi (D) disclose investigative techniques and procedures.” . 

9 

(c) Section 552 [a) of title 5, United States Code, is 

10 

amended by adding at the end thereof the following new 

11 

paragraph: 

! 12 

I 

“(d) (A) Each agency, upon any request for records 

13 

made under paragraph (1), (2), or (3) of this subsection, 

1 14 

shall— 

1") 

“(>) determine within ten days (excepting Satur- 

Hi 

days, Sunday, and legal public holidays) after the 

17 

receipt of any such request whether to comply with such 

18 

request arid shall immediately notify the person making 

19 

such request of such determination and the reasons there- 

20 

for, and of the right of such person to appeal to the head 

21 

of the agency any adverse determination; and 


‘(ii) make a determination with respect to such. 

23 

appeal within twenty days (excepting Saturdays, Sun- 

24 

days, and legal public holidays) after the receipt of such 

| 23 

\ 

appeal. If on appeal the denial of the request for records 
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11 

1 is in whole or part upheld, the agency shall notify the 

2 person making such request of the provisions for judicial 

3 review of that determination under paragraph ( 4) of 

4 this subsection. 

5 “(hi) Upon the written certification by the head of an 
0 agency setting forth in detail his . personal findings that a 

7 regulation of the kind specified in this paragraph is necessi- 

8 tated by such factors as the volume of requests, the volume of 

9 records involved, and the dispersion and transfer of such 

10 records, and with the approval in writing of the Attorney 

11 General, the time limit prescribed in clause (i) for initial 

12 determinations may by regulation be extended with respect 

13 to specified types of records of specified components of such 

14 agency so as not to exceed thirty working days. Any such 

15 certification shall be effective only for periods of fifteen 

16 months following publication thereof in the Federal Register . 

17 “(C) In unusual circumstances as specified in this sub- 

18 paragraph, the time limits prescribed in clauses ( i) or ( ii) 

19 of subparagraph (A), but not those, prescribed pursuant to 

20 subparagraph (B), may. be. extended by written notice to the 

21 requester setting forth the reasons for such extension and the 

22 date on which a determination is expected to be dispatched. No 

23 such notice shall specify a date that would result in an exten- 

24 sion for more than ten working days. As used in this subpara- 

25 graph, ‘unusual circumstances’ means, but only to the extent 
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13 

1 who would ordinarily be readily available for such 

2 duties. ■ ' v " ■■ ■■'■ ; : 

3 “(D) Whenever, practicable, requests ' and, appeals shall 

4 be processed more rapidly than required by the time periods 

5 specified under (i) and (ii) of subparagraph (A ) and pa ra- 
ti graphs (B ) and (C). Upon receipt of a request for specially 

7 expedited processing accompanied by a substantial showing 

8 of a public interest in a, priority determination of the request, 

9 including but not limited, to requests made for use of any 

10 person engaged in the collection and dissemination of news, 

11 an agency may by regulation or otherwise provide for special 

12 procedures or the waiver of regular procedures. 

13 “(E) An agency may by regulation transfer part of the 

14 number of days of the time ' limit .prescribed in (A ) (ii) to 

15 the time limit prescribed in (A) (i) ... In the event of such a 

16 transfer, the provisions of paragraph (C) shall apply to 

17 the time limits prescribed under such clauses as modified by 

18 such transfer.- Any person malting a request to any agency for 

19 records under paragraph (1) , (2), or (3) of this subsection 

20 shall be deemed to have exhausted his administrative remedies 

21 with respect to such request if the agency fails to comply 

22 with the applicable time - limit provisions of this para- 

23 graph. If the Government can show exceptional circum stances 

24 exist and that the agency is exercising due diligence in re 1 
.25 sponding to the request, the court may retain jurisdiction 
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14 

j and allow the agency additio7ial time to complete its review of 

2 the records. Upon any determination by an agency to comply 

3 with a request for records, the records shall be made prompt - 

4 ly available to such person making such request. Any noti- 

5 fication of denial of any request for records under this sub - 
(j section shall set forth the names and titles or positions of 

7 each person responsible for the denial of such request ”. 

8 Sec. 2. (a) Section 552(b)(1) of title 5, United States 

9 Code, is amended to read as follows: 

10 “(V specifically required by an Executive order 

41 or statute to be kept secret in the interest of national 

12 defense or foreign policy and are in fact covered by such 

13 order or statute;”. 

14 (b) Section 552(b) of title 5, United States Code, is 

15 amended by adding at the end the following u Any reason- 
30 ably segregable portion of a record shall be provided to any 

11 person requesting such record after deletion of the portions 

18 which are exempt under this subsection.” . 

19 Sec. 3. Section 552 of title 5, United States Code, is 

20 amended by adding at the end thereof the following new 

21 subsections: 

22 “ ( d) On or before March 1 of each calendar year, each 

23 agency shall submit a report covering the preceding calen- 

24 dar year to the Committee on the Judiciary of the Senate 
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1 


2 


3 


4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 


24 


25 


15 

and the Committee on Government Operations of the House 
of Representatives, ivhich shall include — 

“( 1) the number of determinations made by such 
agency not to comply with requests for records made to 
such agency under subjection ( a) and the reasons for 
each such determination; 

“(2) the number of appeals made by persons under 
subsection (a)(6), the result of such appeals, and the 
reason for the action upon each appeal that results in a 
denial of information; 

“(3) the names and titles or positions of each person 
responsible for the denial of records requested under this 
section, and the number of instances of participation 
for each; 

“(4) a copy of every rule made by such agency 
regarding this section; 

“( 5) the total amount of fees collected by the 
agency for making records available under this section; 

“(6) a copy of every certification promulgated by 
such agency under subsection (a) (6) (B) of this sec- 
tion; and 

“(7) such other information as indicates efforts to 
administer fully this section. 

The Attorney General shall submit an annual report on or 
before March 1 of each calendar year which shall include for 
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1 the prior calendar year a listing of the number of cases 

2 arising under this section, the exemption involved in each 

3 case, the disposition of such case, and. the cost, fees, and 

4 penalties assessed under subsections (a)(3) (E), (F) and 

5 ( G ) . Such report shall also include a description of the 

6 efforts undertaken by the Department of Justice to encourage 

7 agency compliance with this section. 

8 “ ( e) For purposes of this section, the term ‘ agency ’ 
5) Means any agency defined in section 551(1) of this title, 

10 and in addition includes the United States Postal Service, 

3 1 the Postal Pate Commission, and any other authority of 

12 the Government of the United States which is a corporation 

33 and which receives any appropriated funds.”. 

Sec. 4. There is hereby authorized, to he appropriated 

such sums as may be necessary to assist in carrying out the 

pur poses of this Act and of section 552 of title 5, United 

^ States Code. 

18 

Sec. 5. The amendments made by this Act shall take 
effect on the ninetieth day beginning after the date of enact- 

20 

ment of this Act. 

Passed the House of Representatives March 14, 1974. 

W. PAT JENNINGS, 

Clerk. 

Passed the Senate May 30, 1974. 

Attest: FRANCIS R. VALEO, 
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